
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Virginia Law Review 

Published Monthly, During the Academic Year, by University of Virginia Law Students 
Subscription Price, $3.50 per Annum - - 50c per Number 

Editorial Board. 

Randolph C. Coleman, President. Frank W. Davies, 

George R. Martin, Notes Editor. F. Bartow Fite, Jr., 

Parsons Newman, Decisions Editor. Thomas H. Middleton, 

Frederick D. G. Ribble, Book Review Editor. Philip M. Payne, 

Thomas J. Michie, Jr., Virginia Editor. Edmund M. Preston, 

Willard R. Ashburn, Ass't Virginia Editor. Thomas L. Preston, 

Romulus C. Smith, Ass't Virginia Editor. Irvin G. Craig, 

Blackstone D. Ayres, Maurice A. Silver, 

Walter J. Bergstrom, Meade T. Spicer, Jr., 

Richardson Bronson, John B. Spiers, 

Robert Y. Button, Frank S. Tavenner, Jr., 

Bernard P. Chamberlain, Anson W. H. Taylor, 

Frank P. Christian, Jr., JerE M. H. Willis, 

William F. Cox, Jr., Ellsworth Wiltshire. 

Richard E. Shands, Business Manager. 
George I. Davisson, Ass't Business Mgr. 

John J. Morris, Jr., Ass't Business Mgr. 

Right of the Taxpayer in Computing His Net Income 
under the Income Tax Act to Deduct Loss Sustained in 
Speculation Outside of His Regular Business. — The interest- 
ing question as to whether loss sustained in speculation outside 
of the taxpayer's regular business is deductible under the Income 
Tax Act was recently before the United States District Court for 
the Southern District of New York in the case of Mente v. Eis- 
ner, 266 Fed. 161. The court held that deductions under the In- 
come Tax Act of Oct. 3, 1913, § II, subd. 2B are limited to losses 
incurred in the actual business of the taxpayer, as distinguished 
from isolated transactions, and do not include losses sustained 
through dealing on an exchange by one engaged in another regu- 
lar business. 

The Income Tax Act of 1913, in setting forth the deductions 
allowed in computing net incomes, provides : 1 

"* * * Fourth, losses actually sustained during the year, 
incurred in trade or arising from fires, storms, or ship- 
wreck, and not compensated for by insurance or otherwise." 
(Italics supplied.) 



Income Tax Act of Oct. 3, 1913. § 11, subd. 2B (38 Stat. 167). 
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Within the meaning of this provision, what are losses "incurred 
in trade"? Unquestionably, losses directly connected with, or 
arising out of, the particular line of trade in which the taxpayer 
is engaged are deductible. They include losses by fire, 1 burglary, 2 
embezzlement, 3 shipwreck 1 or tornado, 1 so long as the person suf- 
fering the loss is not protected therefrom by insurance or other- 
wise. But do they include losses incurred by speculation with the 
funds secured from the income received by the taxpayer from 
some other line of business? The English Income Tax Act cov- 
ers the point by specifically providing : 4 

"No deduction is to be made * * * for loss not connected 
with or arising out of (in the sense that it is really inci- 
dental to) the trade." (Parenthetical matter supplied.) 

Due to the ambiguity in the meaning of "incurred in trade", it is 
necessary to interpret the legislative intent of Congress in incor- 
porating that phrase into the body of the act. 

In a popular sense, "trade" comprehends every species of ex- 
change or dealing. 5 It is defined by Bouvier as "any sort of deal- 
ings by way of sale or exchange". 6 "Trade" in its broadest sig- 
nification includes not only the business of exchanging commod- 
ities by barter, but that of buying and selling for money, or com- 
merce and traffic generally. 7 Under this interpretation, any per- 
son might be brought within the act as a trader who bought and 
sold for gain, though his dealings might be on a very small scale 
compared with his means invested in other ways, or might be 
isolated transactions remote from his regular occupation. In 
contrast to the ordinary use and acceptation of the term "trade", 
there is a technical legal meaning not admitting of precise defini- 
tion, but which yields to exemplification. 

The strict constructions of the word "trader" in the English 
and American Bankruptcy Acts are propositions analogous to the 
one at hand. To prevent litigation, the English have prescribed 
a long list of occupations and transactions which ordinarily would 
not be considered under the title of "trades", but which are so 
considered by virtue of the technical legal meaning of the term 
as used in the statute. The courts in this country have been 
forced to attack the question in a different manner by judicially 
eliminating from the purview of the statute occupations and 
transactions which do not rightfully come under the title of 
"trade". Thus, our courts in construing the technical legal 
meaning of "trade" under the Bankruptcy Act, have held: that 
dealings limited to the products of one's own land do not consti- 

2 Black, Income Taxes, § 99. 

3 United States v. Central National Bank, 10 Fed. 612. 

* 16 The Laws of England, § 1310 (Income Tax Act, 1842, s. 100). 

5 In re Surety Guarantee & Trust Company, 121 Fed. 73. 

' 3 Bouvier, Law Dictionary, Rawle's 3rd. ed., 3290. 

' May v. Sloan, 101 U. S. 231; United States v. Douglas, 190 Fed. 482. 
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tute trading ; 8 that one who contracts with a railroad company 
to grade and build its road is not a trader ; 9 that the occasional 
trading of a farmer in horses may make him a trader in common 
parlance, but he is not a tradesman under the technical meaning 
of the term ; 10 that a theatrical manager who occasionally bought 
and sold costumes is not a tradesman; 11 that a teamster, who, 
even to a very considerable extent, buys and sells hay for the 
bona fide purpose of keeping his team from standing idle is not 
a trader; 12 that a mining company is not a corporation engaged 
in trade ; 13 that an insurance company is not engaged in trade ; 14 
and that one who speculates in stocks is not engaged in trade, for 
in the occupation of buying and selling shares of stock on spec- 
ulation, the element essential to the technical legal meaning of 
"trade" is lacking, namely, goods, wares, or merchandise. 15 If 
these analogies are applied, the taxpayer in the instant case is 
not engaged in trade and therefore he is not entitled to deduct 
loss resulting from speculation in cotton futures. 

In the Income Tax Act of 1913, did Congress employ the term 
"trade" in its broadest signification or in the technical sense 
known to the law? The fact that the act makes gains and profits 
derived from any source whatsoever part of the taxable income 
leads to a strong presumption that Congress intended losses sus- 
tained from like transactions to be classified under "allowed de- 
ductions" in ascertaining the net taxable incomes. The Treas- 
ury Department, in administering the act, interprets "in trade" 
as being synonymous with business, 19 which, taken by itself, can 
be viewed upon principle in no other light than the use of "trade" 
in its usual and broadest signification. However, whatever may 
have been the intention of Congress in the use of the word 
"trade", it is plain that the Treasury Department has construed 
it in its technical legal meaning, as evidenced from the following 
appurtenant decisions: 

"Losses * * * will not be deductible at all unless they are 
incident to, connected with, or grow out of the business of 
the individual or corporation sustaining the loss * * *." 17 

"The doing of a single act incidentally or of necessity not per- 
taining to the particular business of the person doing the 
same will not be considered engaged in or carrying on the 
business." 18 



In re Woods, 30 Fed. Cas. 529. 

In re Smith, 22 Fed. Cas. 394. 
• In re Cote, 6 Fed. Cas. 614. 
1 In re Duff, 4 Fed. 519. 
1 In re Kimball, 7 Fed. 461. 

| In re Elk Park Mining & Milling Company, 101 Fed. 422. 
^ In re Cameron, etc., Insurance Company, 96 Fed. 756. 

In re Marston, 16 Fed. Cas. 857; In re Woodward, 30 Fed. Cas. 542. 

Treasury Department Decision No. 1989. 
( Treasury Department Decision No. 2005. 
' Treasury Department Decision No. 1989. 
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"As to losses on stocks, grains, cotton, etc., if these are incurred 
by a person engaged in trade, to which the buying and selling 
of stocks, etc., are incident as a part of the business, as by a 
member of a stock, grain, or cotton exchange, such losses may 
be deducted." 19 

In these decisions, the Treasury Department has used "business" 
and "trade" as correlative terms, but the interpretation placed up- 
on them is "his business", thereby denying the broad signification 
of the term and adopting the restricted legal meaning. The court 
in the instant case upheld these decisions as correctly construing 
the legislative intent of Congress. 20 

The decision in the instant case was made in total disregard of 
new light shed upon the legislative intent of Congress in the use 
of the term "trade" by recent amendments to the Income Tax Act. 
Congress, evidently awakened to a realization of the ambiguity of 
the term "trade", put to rest any doubt there may have been as to 
its legislative intent by inserting in the section of the original act 
dealing with allowed deductions in computing net incomes the fol- 
lowing provision : 21 

"* * * Losses sustained during the taxable year and not 
compensated for by insurance or otherwise, if incurred in 
any transaction entered into for profit, though not connected 
with the trade or business; * * *." (Italics supplied.) 

Whether this amendment to the Income Tax Act is declaratory of 
the intention of Congress that the term "trade" be construed in its 
broadest signification is now immaterial. It is enough that this 
amendment is positive law, and the failure of the court in the in- 
stant case to allow the taxpayer, in computing his taxable income, 
to deduct losses actually sustained through transactions entered 
into for profit, though not connected with his regular business, is 
in distinct derogation of the law. 

F. S. T., Jr. 



Are Stock Dividends Income? — The Sixteenth Amendment 
to the Constitution of the United States provides that Congress 
shall have power to lay and collect taxes on incomes, from what- 
ever source derived, without apportionment among the several 
States, and without regard to any census or enumeration. In 
pursuance of this Amendment, Congress enacted that stock div- 

19 Treasury Department Decision No. 2090. 

M Mente v. Eisner, supra. It is to be regretted that, in framing a stat- 
utory provision of as much importance as the Income Tax Act, a term 
so vague and admitting of such variety of signification has been em- 
ployed. 

21 Federal Revenue Act of 1918, approved Feb. 24, 1919, Title II, Part 
II, § 214, subd. 5. U. S. Comp. St. Supp. 1919, § 6336^g. 



